
Louisiana 5 - Beauregard RSA (liLA 5 RSA") and Louisiana 7 - West

Feliciana RSA (liLA 7 RSA"). However, BMI had prospectively

refused to provide roaming service to Radiofone's affiliate.

See Supplement to Complaint, at 3, Attachment B.

During the cellular licensing process, Radiofone's

affiliate challenged BMI's prospective refusal to provide

roaming to non-affiliated carriers in the LA 5 and LA 7 RSA

markets. The Mobile Services Division agreed that BMI's

prospective refusal was contrary to the FCC's rules and

conditioned grant of the new cell site application on the basis

of providing roamer service to BRCTC's cellular customers in the

LA 5 and LA 7 RSAs. Baton Rouge MBA Limited Partnership, 6 FCC

Rcd. 5948 (1991) [hereinafter Order] .6 Radiofone subsequently

filed an Addendum to Supplement to Complaint (on October 24,

1991) to supply the record with a copy of the Mobile Services

Division Order.

In an extraordinary effort to thwart both the Mobile

Services Division Order and BRCTC's roaming ability in the LA 5

and LA 7 RSAs, BMI returned the authorization to construct the

cell site. BMI's Reply to Opposition to Petition for

Reconsideration, filed in connection with an unsuccessful effort

to have the Order reconsidered, recounts BMI's willingness to

forego the authorization rather than allow the requested

6 On reconsideration, the Common Carrier Bureau employed
a different legal theory to hold that BMI was under a duty to
provide roamer service to BRCTC's customers. Baton Rouge MBA
Limited Partnership, 8 FCC Red. 2889 (Com. Car. Bur. 1993).
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roaming. See Reply to opposition to Petition for

Reconsideration, at 4-5 (appended as Attachment A hereto) .

Consequently, Radiofone and its affiliates were denied the

ability to roam in the LA 5 and LA 7 RSAs until March 27, 1992

and May 26, 1994, respectively, the dates when the Commission's

records indicate that non-wireline facilities were placed into

commercial service.

C. The Second Supplement to the Complaint

On June 16, 1995, Radiofone filed the second Supplement to

Complaint, detailing further instances in BMI's continuing

pattern of roaming interference. For instance, the Supplement

recounts the denial of roamer service to Radiofone customers

attempting to roam in BMI's service area near Plaquemine,

Louisiana. Despite repeated requests by Radiofone, the service

was not restored until after the intervention of the Louisiana

Public Service Commission. June 16, 1995 Supplement to

Complaint, at 4, Exhibit B. The Supplement also reports four

other instances of roaming interruption, including instances

where, like the "450-8XXX" roamer interruption several years

earlier, the decision not to restore service (if not the

decision to interfere with roamer service in the first instance)

was a calculated decision by BMI management. Id. at 2-3,

Exhibit Ai see also ide at 3, Exhibits C, D. 7

Radiofone wishes to correct an inadvertent
misstatement of the procedural history of this case contained in
its Reply to Answer to Second Supplement to Complaint, at 1-2.

13



BMI's Answer to the Supplement principally focused on

matters of procedure. It argued that the Supplement was an

unauthorized pleading (as it did in the case of the first

Supplement), that the matters in the Supplement were barred

under the statute of limitations and "laches, 11 that BMI had

responded to the outages, (and therefore, apparently, Radiofone

was not damaged), and that the issues raised by Radiofone had

already been resolved as Informal Complaints. Answer, at 8-12.

On the merits, BMI argued that the interruptions to

Radiofone's customers were IIminor ll
; they were the fault of a

former BMI employee who "misunderstood" BMI's roaming policies,

Answer to Second Supplement to Complaint, at 12, Exhibit A,

para. 3; they were Motorola's fault; and, in any event, the

interruptions were an acceptable norm in the cellular industry,

id. at 12-13. BMI also argued that it simply could not respond

to one disconnection episode (and, incredibly, attempted to

blame Radiofone for this failure), and that, in any event,

Radiofone's customers had manual roaming available to them when

automatic roaming was denied. Id. at 11, 13.

Radiofone's Reply responded to BMI's procedural

allegations, including the suggestions that Radiofone was guilty

of "laches" and that the Supplement was barred by the

There, Radiofone stated that the initial Complaint was filed on
behalf of the Baton Rouge Cellular Telephone Company (BRCTC),
its commonly controlled affiliate. As the record reflects, the
initial Complaint was filed on behalf of Radiofone. The first
Supplement, as the record also reflects, was filed to reflect
prospective anticompetitive activity against Radiofone's
commonly controlled affiliate, BRCTC.

14
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commission's Informal Complaint rules. ~ Reply to Answer to

Second Supplemental Complaint, at 4-7. Radiofone also took

issue with BMI's suggestion that the alleged availability of

manual roaming was an acceptable substitute for automatic

roaming, and noted the anticompetitive consequences of sudden,

unannounced discontinuances of service of this sort. Id. at 9-

10. Radiofone concluded that the conduct in the second

Supplement was merely a continuation of the pattern of

anticompetitive conduct detailed in Radiofone's original

Complaint and the January 15, 1991 Supplement. Id. at 11.
8

II. ARGUMENT

A. SKI's Failure to Assess Itself the $2.00 Per Diem
ROaming Fee, While Assessing the Charge to Radiofone,
Was Unlawfully Discrtminatory

This Brief has previously discussed BMI's insistence, in

papers and affidavits filed with the Commission, that it had

assessed the $2.00 per diem roaming charge between its

"wholesale" affiliates, owned by BMI, and BMI itself acting as

the retail arm. These assurances were false, however, as BMI

was forced to admit once its financial records were produced and

examined in discovery. See Affidavit of William T. Bishop, Jr.

BMI's argument that the May 22, 1993 episode is
outside of the two-year Statute of Limitations is without merit.
The original Complaint alleged a pattern of anticompetitive
conduct against Radiofone. Complaint, at 11. The activity
covered in the second Supplement is additional evidence of that
pattern, and the Commission should hold that all of these
activities, including the first Supplement, relate back to the
original Complaint.

15



June 16, 1995 Supplement to Complaint, Exhibit A. This one­

sided availability of automatic roaming obviously made

Radiofone's service appear inferior to BMI, and was

anticompetitive.

Moreover, all of BMI's automatic (and, at least in the case

of Lafayette, manual) roaming interruptions were done without

notice to Radiofone or its customers. See. e.g., id. Exhibit C.

It is not difficult to understand how these repeated, disruptive

actions harmed"Radiofone as a competitor.

In sum, this pattern of conduct was anticompetitive in its

effect, and was motivated by anticompetitive considerations on

BMI's part. The Commission's authority to remedy those

violations is clear under Section 314 of the Act and, as

Radiofone's Offer of Proof demonstrates, its damages have been

considerable.

c. Radiofone's Damages -- The Offer of Proof

The Commission's May 9, 1996 letter to the parties required

an Offer of Proof on the issue of Radiofone's damages. This

showing is for the purpose of demonstrating Radiofone's ability

to meet its burden of proof in further proceedings.

Radiofone's Offer of Proof is supplied with this Brief.

Affidavit of James T. McClave Ph.D. (appended as Attachment F).

It shows that Radiofone's lost profits are $17,942,263.00 as a

result of BMI's anticompetitive activity. Radiofone's loss of

subscribers, upon which this calculation is based, coincides
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almost precisely with BMI's anticompetitive activity. Id.

Figures 2-3. This calculation is a conservative number for

several reasons. The lost profit calculation assumes that BMI's

business interference resulted in no additional lost subscribers

after 1993, although Radiofone's 1994 growth rate continued to

lag behind the national average; the profits calculation does

not take into account additional profits Radiofone would have

had but for BMI's activities; the lost profit calculation

focuses on Radiofone's New Orleans cellular operations only; and

no interest has been added to the calculation. Id.

The qualifications of Dr. McClave are superior. In

addition to his vast experience in econometrics modeling,

damages analysis and statistics, he has taught statistics at the

university level since 1966. He is currently an Adjunct

Professor, Business and Economic Statistics, in the Graduate

School of Business at the University of Florida. He has

authored or co-authored seven books and eighteen articles in

professional literature. Dr. McClave's qualifications and

experience comprise a twenty-seven page document included with

his affidavit.

Radiofone submits that the results of Dr. McClave's study

clearly demonstrate that its lost profit damages are at least

$17,942,263.00, and that Radiofone will be able to carry its

burden of proof on this issue in further proceedings.
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David M. Falgoust, Esq.
BeUSouth. Telecommunications. Inc.
675 West Peachtree Street, Suite 4300
Atlanta, GA 30375-0001

Rodicrfurw

December 3, 1996

-rA1r R.-

Mark J. Jeansonne

Ifyou have any questions, please call me.

Via Facsimile and
By Certified Letter

Return Receipt Requested

Sincerely yours,

Dear Vickie and David:

Re: Mutual Compensation

Victoria K. McHenry, Esq.
BellSouth Telecommunications, Inc.
365 Canal Street, Room 1870
New Orleans, LA 70130-1102

In accordance with the Telecommunications Act of 1996 and Section 51.717(b) of the
Federal Communications Commission Rules, Radiofone, Inc., Baton Rouge Cellular Telephone
Company and HoumarI'hibodaux Cellular Partnership hereby requests mutual compensation for
interconnection services at the rates currently tariffed with the Louisiana Public Service
Commission. This is not :l request for a renegotiation of the existing tariffed rates.

At the end ofthe moJIth, we will supply you with the number ofminutes terminated on our
systems and will deduct the amount ofmoney owed to us from your billing.

cc: Harrell Freeman



---------------------------- -_._----_ ..-
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BellS.udllMerconlltClioa S'Nices
Intertnnnee:Jon PurchaSIng C."ltr
i:)AI
600 North 19th Street
8irmln9h.m A1ab,ma 35ZllJ

July 24. 1998

Radiofone Inc.
Mary Bennett
P.O. BOlt 8760
Metairie. La. 70002

R.E: Disputed Mutual Compensation Billing

Dear Ms. Bennett:

(0 ..
/,

@SELLSOUTH

Several attempts have been made to conmct you reprdin, charps on your invoices. No response I\a.< been
provided to our calls or the January, 1998 wriaen request for explanation ofme eharges. '8ellSouth is
disputing the fUll amollnt invoieed pendinJ ell.planaDon of the type usage invoiced. The disputed amount,
to dare. is S688.891.OO. which includes S64.616.oo payment mliled to you, in error. on O<:tobcr 31. 1997
for the Seprember. !997 invoice.

Please review the usage charges invoiced and advise BellSourh ofthc type usage involcccl as quickly as
possible. An:aehed is a spreadsheet that summarizes the ch3rges, minlues ofuse and messages invoiced.
Please concac:t Seny Jones at 800 666-0580 extension 62157. ifyou have questions Dr would like to
discuss.

Sincerely.

'6.-~ ~--W
J

Berty Jones
Service R~resentltive

Attachment





@8ELLSOUTH
•

aills should be sent to the attention of:
Charles Monis :
BellSouth Te1ecommunications
600 N. 19th St 8th Fioof.tJoumalS

.Birmingham, Alabama 35203

\
\ \

~ \.,

December 11. 191' -; :. I.

U~=:J

. '. Sincerely,­".. '\

~~~~}-.\
..l

SanSaudt tlltercoMICtiOft Samea.

Marie J. Jeansonne
Radiofone
313' North :-1 0 Service Road
Metairie. Louisiana 70002

Dear MarX.
In conjunction with your request for reciprocal compensation with BeUSouth under the
Telecommunications Act of 1996, I would like to present to you the reciprocal
compensation methodology preferred by Bensouth. VW! have established one point for
the receipt and payment at recip~ compensation bills and have developed a list of
information necessary for BeHSouth to process reciprocal compensation payments.
Your letter dated December 3,1996 and sent via facsimne serves as the date for
reciprocal compensation to begin.

BeliSouth would prefer receiving one summary monthly (calendar) bUt per wireless
provider sent to tne location above. .If the bDling is for termination usage for multiple
states. however, the biDing and usage should be segregated by state. BellSouth would
like the following information proyrded on tne bill:

1. What the biting is for
2. Date range involVed
:3. Number of calls
4. Minutes of use
5. Ra18(s) to be applied
6. Billed amount owed
1. Segregated by state

Attached is a proposed sampee format tor your consideration. Please contact me at
(205) 977 - 0461 if 1 can be 01 assistance.

ATtaetlmenr



CERTIFICATE OF SERVICE

Reply Comments of Radiofone, Inc
Applicant: BellSouth - Louisiana

I, Susan Bahr, an attorney with Blooston, Mordkofsky, Jackson &
Dickens, certify that on this 28th day of August 1998, I have
caused to be sent via first class U.S. mail copies of the
foregoing Reply Comments to:

Jennings Bryant, Chair
APT Board of Directors
Alliance for Public Technology
901 15th Street, N.W.
Suite 230
Washington, D.C. 20005

Richard J. Metzger
Association for Local
Telecommunications Services

888 17th Street, NW, Suite 900
Washington, D.C. 20006
(202)969-2583

Kelly R. Welsh
AMERITECH CORPORATION
30 South Wacker Dr
Chicago, IL 60606
(312) 750-5000

Theodore A. Livingston
MAYER, BROWN & PLATT
190 South LaSalle Street
Chicago, IL 60603

Laura H. Phillips
Dow, Lohnes & Albertson
1200 New Hampshire Avenue, N.W., Suite 800
Washington. D.C. 20036-6802

James Harralson
BellSouth
28 Perimeter Center East
Atlanta, GA 30346

Erwin Krasnow
Verner, Liipfert, Bernhard, McPherson & Hand
901 15th Street, NW
Washington, DC 20005

David Frolio
BellSouth
1133 21 st Street, NW
Washington, DC 20036

Lawrence C. St. Blanc (Federal Express)
Secretary
Louisiana Public Service Commission
One American Place
Suite 1630
P.O. Box91154
Baton Rouge, LA 70821-9154

ITS
1919 M Street
Washington, DC

Charles Morgan
BellSouth
1155 Peachtree Street, NE
Atlanta, GA 30367

Michael Kellogg (Hand delivery)
Kellogg, Huber, Hansen, Todd & Evans, PLLC
1301 K Street, NW
Suite 1000 West
Washington, DC 20005

Margaret Greene
BellSouth
675 W. Peachtree Street, NE
Suite 4300
Atlanta, GA 30375

Donald J. Russell (Hand Delivery)
Telecommunications Task Force
Antitrust Division
Department of Justice
1401 H Street
Washington, DC

Janice Myles (5 copies) (Hand delivery)
Policy and Program Planning Division
Common Carrier Bureau
FCC
1919 M Street, NW - Room 544
Washington, DC 20554



Riley M. Murphy
and General Counsel

e.spire Communications, Inc
133 National Business Pkwy
Suite 200
Annapolis Junction, MD 20701

Brad E. Mutschelknaus
Kelly Drye & Warren
1200 19th St NW
Fifth Floor
Washington, D.C. 20036

Jonathan E. Canis
Kelley Drye & Warren
1200 19th St NW 5th Fir
Washington, D.C. 20036

Mary C. Albert
Swidler Berlin Shereff Friedman
3000 K St NW Ste 300
Washington, D.C. 20007

Dana Frix
Swidler Berlin Shereff Friedman
3000 K St NW Ste 300
Washington DC 20007

Andrew Lipman
Swidler & Berlin, Chartered
3000 K St NW Ste 300
Washington DC 20007-5116

Jerome L. Epstein
JENNER & BLOCK
601 13th Street, N.W.
Washington, D.C. 20005

Mary L. Brown
MCI TELECOMMUNICATIONS
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Kim Robert Scovill, Esq.
Vice President - Regulatory Affairs
OmniCall, Inc.
430 Woodruff Road, Suite 450
Greenville, SC 29607

..
IJ

Reply Comments of Radiofone. Inc
Applicant: BellSouth - Louisiana

Philip Veveer
WILLKIE FARR & GALLAGHER
Three Lafayette Centre
115521 st Street, NW.
Washington, D.C. 20036

Leon Kestenbaum
Sprint
1850 M Street, NW
Washington, DC 20036

Charles C. Hunter
HUNTER COMMUNICATIONS LAW GROUP
1620 I St NW Ste 701
Washington, D.C 20006

Brian Conroy
WILLKIE FARR & GALLAGHER
Three Lafayette Centre
11 55 21 st St NW
Washington, D.C. 20036

John Windhausen, Jr.
General Counsel
Competition Policy Institute
1156 15th St NW Ste 310
Washington DC 20005

Robert E. Utan
Teh Brookings Institution
1775 Massachusetts Ave NW
Washington DC 20036

Roger G. Noll
Professor of Economics
Stanford University
Stanford CA 94305

Hamilton E. Russell, III
Vice President, Regulatory Affairs

and General Counsel
State Communications, Inc.
200 N Main St Ste 303
Greenville SC 29601

David M. Falgoust
675 W Peachtree St NW Ste 4300
Atlanta GA 30375



Angela Ledford
Executive Director
Keep America Connected
P. O. Box 27911
Washington DC 20005

Camille Failla Murphy
Immediate Past President
National Association of Commissions for Women
8630 Fenton St
Silver Spring MD 20901

Tomasa C. Rosales
Project Coordinator
National Hispanic Council on Aging
2713 Ontario Rd NW Ste 200
Washington DC 20009

Jordan Clark, President
United Homeowners Association
655 15th St NW Ste 460
Washington DC 20005

Janet S. Livengood, Esq.
Director of Regulatory Affairs
Hyperion Telecommunications. Inc.
001 Plaza Two
500 Thomas St Ste 400
Bridgeville PA 15017-2838

James M. Smith, Vice President
Excel Telecommunications, Inc.
1133 Connecticut Ave NW Ste 750
Washington DC 20036

Genevieve Morelli
The Competitive Telecommunications Assn
1900 M St NW Ste 800
Washington DC 20336

Reply Comments of Radiofone Inc
Applicant: BellSouth - Louisiana

Danny E. Adams
Kelley Drye & Warren
1200 19th St NW Ste 500
Washington DC 20036

Mark C. Rosenblum
AT&T Corp.
295 N Maple Ave
Basking Ridge NJ 07920

David M. Eppsteiner
AT&T Corp. 1200 Peachtree St NE
Atlanta GA 30309

David W. Carpenter
Sidley & Austin
1722 Eye St NW
Washington Dc 20006

Sheldon Elliot Steinbach
Vice President and General Counsel
American Council on Education
One Dupone Circle NW
Washington DC 20036

Chriustine E. Larger
Director, Public Policy and Management
Programs
National Assn. of College and University
Business Officers
2501 M St NW
Washington DC 20037

Francis J. Aguilar
Executive Director
Management Education Alliance
Cumnock 300
Boston MA 02163

~~Susan J. aJlr

III


